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April 3, 2023

Clerk of the Washington State Supreme Court
P.O. Box 40929
Olympia, WA 90504

To Whom It May Concern:

The Whatcom County Prosecutor’s Office opposes implementation of CrR 4.11. This
proposed new rule would place additional strain on our already overburdened criminal justice
system. The rule will result in further delay of cases, renders meaningless the previously
amended rules that provide more flexibility for defendants to appear at hearings through their
attorney, could also result in the unattended consequence of requiring greater pre-trial
incarceration in order to secure the presence of a defendant for trial, and will have the effect of
requiring Prosecutor Offices and Court Clerk’s Offices, to repeatedly and needlessly re-issue
summons to secure the defendant’s presence in court.

To alleviate the necessity of defendants appearing for every hearing, rules now permit the
defendants’ attorney to communicate the required trial date to their client with or without a court
hearing or signature. See, CrRLJ 3.3(f)(1), CtR 3.3(f)(1), CrRLJ 3.4, C1R 3.4(a). These
amended rules already inadvertently result in additional delay, in part because they remove
consequences of failing to appear for hearings. This newest rule proposal will compound this
problem by insulating defense attorneys from complying with these new provisions set forth in
CrR 3.3(f)(1) and 3.4(a).
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The practical effect of CrR 4.11 is to reduce proactive communication between the
defense attorney and their client, and obfuscate the condition of release requiring the defendant
to maintain contact with their attorney. If CrR 4.11 is passed, defendants will effectively, no
longer need to stay in touch with their attorney, nor face consequences for failing to appear for
required court hearings. The longer cases languish, the more victims suffer, and the community
loses trust in the system. Prosecutors throughout the state face increasing delay and crushing
backlog; the proposed rule change will exacerbate the problem.

The rule-change contemplates the use of summons in place of attorney communication as
contemplated by CrR 3.3 and CrLJ 3.3. The summons process is costly and time consuming for
Prosecutor’s and the Court clerks Offices alike. Reliance on this proposed procedure ignores that
the substantial number of unhoused defendants that are typically not easily reachable via
summons. A cell phone is often their only means of communication. The proposed summons
process shifts an immense burden from defendants and their counsel to already overburdened
courts, clerks, and prosecutors’ staff (i.e. the summons process in Whatcom County requires the
clerk’s office to coordinate with the prosecutor’s office to acquire a defendant’s most current
address, prepare the declaration of mailing, and to mail the summons - the process is both time
consuming and labor intensive).

Respectfully, we are asking this Court to reject CrR 4.11, as proposed. Thank you for
your time and consideration of our comments.

Sincerel

Eric Richey
Whatcom County Prosecuting Attorney

Erik Sigmar
Chief Criminal Deputy Prosecutor
Whatcom County, Washington
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